ATTACHMENT "A"

INTER LOCAL AGREEMENT

THIS AGREEMENT 1s entered into this dayof , 2005, by and between
the City of Lincoln, Nebraska, on behalf of Lincoln Electric System (“LES”), hereinafter referred
to as “the City,” and the County of Lancaster, Nebraska, hereinafter referred to as “the County.”

WHEREAS, the Interlocal Cooperation Act, Neb. Rev. Stat. § 13-801 ef seq. (Reissue 1997),
permits units of local government in the State of Nebraska to cooperate with other localities on a
basis of mutual advantage and thereby provide services i a manner that will best serve local
communities; and

WHEREAS, Lancaster County is responsible for providing road improvement and
maintenance to the streets and roads located within their jurisdiction; and

WHEREAS, the County and City agree that 1t is mutually beneficial for the reconstruction
of Rokeby Road which is more particularly described as Rokeby Road from a point 500" east of
South 98" Street to a point 1100 feet east of South 98" Street.

NOW, THEREFORE, in consideration of the mutual covenants contained herein, it i1s agreed
between the parties as follows:

1) Length. The length of this Agreement shall be from the date of execution until the
completion of the above described project, estimated to be the Fall of 2005.

2y Purpose.  The purpose of this agreement is to provide for the reconstruction of the
Rokeby Road project and the establishment of maintenance responsibilities thereafter,

3) Responsibilities.  The County will have the following duties and responsibilities:

Al The County shall give permission to the City for the
reconstruction work diagramed in Attachment “A”, which is
attached hereto and mcorporated by this reference.

B. The County shall be responsible for all maintenance of what
is diagramed in Afttachment “A” as the new section of
Rokeby Road.

C. The County will permit the City fo construct an access to

Rokeby Road from LES’s property at a point 970" east of
South 98™ Street.



The City will have the following responsibilities:

A The City shall be responsible for the cost of the reconstruction
which is described herein and diagramed in Attachment “A”,

B. The City is responsible for ensuring that the construction
work 1s completed as described herein and diagramed in
Attachment “A”.

4) Compensation. The County gives the City permission for the reconstruction work
described herein. The City shall be responsible for all of the cost of the reconstruction work

described herein.

5y Independent Contractor. Itis the express intent of the parties that this Agreement shall not
create an employer-employee relationship.  Employees of the City shall not be deemed to be
employees of the County and employees of the County shall not be deemed to be emplovees of the
City.

6) Assignment. Neither the County nor the City shall assign its duties and responsibilities
under this Agreement without the express written permission of the other party to this agreement.
It is expressly understood and agreed to by the parties that the City may subcontract the construction
services outlined herein.

7) Construction Area Control. To the extent permitted by law, the County relinquishes
control of the construction area to the City and its Contractors during the period of construction. The
design, construction, placement of barricades, and posting of warning signs in the area of
construction will be the responsibility of the City. This shall include the placement of construction
equipment and any obstacles which are created as a result of the construction project. To the extent
permitted by law, the City expressly accepts control of the construction area, such control shall
include, but not be limited to, barricades, road crossings, construction equipment and any obstacles
created during construction of the project.

8) Hold Harmless. Fach party agrees to indemnify and hold harmless to the fullest extent
allowed by law, the other party from and against any and all claims, demands, suits, actions,
payments, habilities, judgments and expenses (including court-ordered attorneys’ fees) arising out
of or resulting from its acts and the acts of its agents and employees in performance of this
agreement, specifically design and construction of the road. Further, each party shall maintain a
policy or policies of insurance (or self insurance program) sufficient in coverage and amount to pay
any judgments or related expenses resulting from or in conjunction with any such claims. Each party
agrees that it will be responsible for its own acts and omissions and the results of its own acts and
omissions, and shall not be responsible for the acts or omissions of the other party. The parties agree
to assume all risk and liability for any injury to persons or property resulting in any manner from
each party’s own acts or omissions related to the Agreement, including acts or omissions by each
party’s own agents or employees related to this Agreement. Liability includes any claims, demands,
suits, actions, payments, liabilities, judgments and expenses (including court-ordered attorneys’ fees)




arising out of or resulting from performance of this Agreement, that results in any claim for damage
whatsoever including any bodily injury, civil rights liability, sickness, disease, or damage to or
destruction of tangible property, including the loss of use resulting therefrom.

9) Subcontractors. The City agrees to require any subcontractors, providing services under
this agreement, to indemnify and hold the County harmless to the same extent and as provided in
section 8§, of this agreement.

10) Severability. Ifany portion of this Agreement is held invalid, the remainder hereof shall
not be affected thereby if such remainder would then continue to conform to the terms and
requirements of applicable law.

11y Equal Emplovment Opportunity. In connection with the carrying out of the activities
provided herein, neither the County nor the City shall discriminate against any bidder, employee,
applicant for employment, or any other person on the basis of race, color, religion, sex, disability,
national origin, age, marital status, receipt of public assistance, or any other basis prohibited by
applicable state or federal law.

12) Termination. This Agreement may be terminated at any time by either party giving sixty
(60) days written notice.

13) The City further agrees that it shall require its subcontractors, providing services under
this agreement, to agree to the following clause by including it in its subcontractor agreements:

Independent Contractor. It 1s the express intent of the parties that this Agreement shall not
create an employer-employee relationship. Employees of the Contractor shall not be deemed to be
employees of the County and employees of the County shall not be deemed to be employees of the
Contractor. The Contractor and the County shall be responsible to their respective employees for
all salary and benefits. Neither the Contractor’s employees nor the County’s employees shall be
entitfed to any salary or wages from the other party or to any benefits made to their employees,
including, but not limited to, overtime, vacation, retirement benefits, workers’ compensation, sick
leave or mjury leave. Contractor shall also be responsible for maintaining workers’ compensation
msurance, unemployment insurance for its employees, and for payment of all federal, state, local and
any other payroll taxes with respect to its employees’ compensation.

14) The City shall require any contractors or subcontractors, providing services under this
Agreement, to agree to the insurance clause to be used for all City contracts, as provided in
Attachment “B” attached hereto and incorporated by this reference.

Any contractors or subcontractors shall not commence work under this Agreement until it has
obtained all insurance required pursuant Attachment “B” and has provided the City and County with
a Certificate of Insurance showing the specific limits of insurance required by Attachment “A” and
showing the City of Lincoln and Lancaster County as additional insured. Such certificate shall
specitically state that Insurance policies are to be endorsed to require the insurer to provide the City
of Lincoln and Lancaster County thirty (30) days notice of cancellation, non-renewal of any material
reduction of insurance coverage.



15) This agreement constitutes the entire agreement between the parties with respect to the
subject matter herein and merges all prior discussions between them. It shall not be modified except
by written agreement dated subsequent to the date of this Agreement and signed by all parties.

EXECUTED on this day of , 2005, by the County of Lancaster,
Nebraska.

BY:

Larry Hudkins, Chair
Lancaster County Board of
Commissioners
APPROVED AS TO FORM:
This__ dayof , 2005,

Deputy County Attorney
for GARY E. LACEY
County Attorney

EXECUTED on this day of , 2005, by the City of Lincoln,
Nebraska.

Mayor Coleen Seng

APPROVED AS TO FORM:
This day of , 2005.

City Attorney
DANA W. ROPER

Barbi/ Access/LES Imerlocal Agreetment - Rokeby Rd 20038
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ATTACHMENT “B”

INSURANCE REQUIREMENTS
FOR ALL CITY CONTRACTS

1. GENERAL PROVISIONS

A. Indemnification. The Contractor shall indemnify and save harmiess the Cily of Lincoln, Nebraska from
and against all losses, claims, damages, and expenses, including attorey's fees, arising out of or
resulting from the performance of the contract that results in bodily injury, sickness, disease, death, or
to injury to or destruction of tangibie property, including the loss of use resulting therefrom and is
caused in whole or in part by the Contractor, any subcontractor, any directly ar indirectly employed by
any of them or anyone for whose acts any of them may be liable. This section will not require the
Contractor to indemnify or hold harmiess the City of Lincoln for any losses, claims, damages, and
expenses arising out of or resulting from the sole negligence of the City of Lincoln, Nebraska.

B. Approved Coverage Prior fo Commencing Work/Subcontractors Included. Contractor shall
purchase and maintain in place insurance to Protect Conitractor and City against all liabilities and
hazards as provided in this article throughout the duration of the Contract. Contractor shall not
commence work under this contract untif the Coniracter has obtained all insurance required under this
Section and such insurance has been approved by the City Atterney for the City of Lincoln, nor shall
the Contractor allow any subcontractor to commence work on any subcontract untif all similar
insurance required of the subcontractor has been so obtained and approved.

C. Occurrence Basis Coverage. All insurance shall be provided on an occurrence basisand noton a
claims made basis, except for hazardous materials, errors and omissions, or other coverage not
reasonably available on an occurrence basis; provided that ali such claims made coverage is subject to
the prior written approval of the City Attorney and must be clearly indicated as such in any certificate
showing coverage.

D. Authorized and Rated Insurers Required. All insurance coverage are to be placed with insurers
authorized to do business in the State of Nebraska and must be placed with an insurer that has an
AM. Best's Rating of no less than AVl unless specific approval has been granted by the City
Attorney.

E. Certificates Showing Coverage. All certificates of insurance shall be filed with the City Attorney, and
may utilize an appropriate standard ACORD Certificate of Insurance form showing the specific limits of
insurance coverage required by this Articie; provided that restrictions, qualifications or declarations
inconsistent with the requirements of this Article shall not relieve the Contractor from providing
insurance as required herein. Such certificates shall show the City of Lincoln as additional insured,
including by specific endorsement where necessary, as-indicated in the following requirements. Such
certificate shall specifically state that the related insurance policies are to be endorsed to require the
insurer to provide the City of Lincoln thirly days, notice of cancellation, non-renewal or any material
reduction in the stated amounts or limits of insurance coverage.

F. Terminology. The terms "insurance.” “insurance policy,” or "coverage” as used in this arficle are used
interchangeabiy and shall have the same meaning as "insurance” unless the context clearly requires
otherwise. References to “ISO®" forms are merely for convenience and ease of reference, and an
equivalent or better form as determined acceptable by the City Attorney may be used. (Note: ISO® is a
registered trademark of 1SO Properties, Inc.)

2, INSURANCE REQUIREMENTS
A.  Scope of Required Coverage. The Contractor shail take out and maintain during the life of Contract

such insurance in the forms and minimum amounis as specified in this Article and as will protect
Contractar and City from the following claims arising out of or resuling from or in connection



with the Contractor's operations, undertakings or omissicns directly or indirectly refated to the
Contract, whether by the Contractor or any Subcondractor or anyone directly or indirectly employed by
any of them, or by anyone for whose acts any of them may be liable;

{1} Claims under workers’ compensation, disability benefit, or other employee benefit acts;

{2) Claims arising out of bodily injury, occupational sickness or disease, or death of an employee or
any other person;

(3) Claims cusfomarily covered under personal injury liabifity coverage;

(4} Claims other than fo the work itself arising out of an injury to or destruction of tangibie property,
including the loss of use resulting therefrom,

(5) Claims arising out of ownership, maintenance or use of any motor vehicle;

(6} Railroad protective liability coverage in the event the contract involves work to be performed within
50 feet of any railroad property and affecting any railroad bridge or trestle, tracks, road beds,
tunnel, underpass or crossing.

8. Worker's Compensation Insurance and Employer's Liability Insurance. The Contractor shall
provide applicable statutory Worker's Compensation Insurance with minimum limits as provided below
covering all Contractor's employees, and in the case of any subcontracted work, the Contractor shaill
require the subcontractor similarly fo provide Worker's Compensation Insurance for Subcontractor's
employees.

The Contractor shall provide Employer's Liability Insurance with minimum limits as provided below
placed with an insurance company authorized to write such insurance in all states where the
Contractor will have employees located in the performance of this confract, and the Contractor shali
require each Subcantractor similarly to maintain Employer's Liability Insurance on the Subcontractor's

employees.

Coverage Listing Min Amt Notes

Worker's Comp.
State Statutory
Applicable Federal Statutory

Employer’s Liability
Bodily Injury by accident $500,000 each accident
Bodily njury by disease $500,000 each employee
Bodily Injury $500,000 policy limit

C. Commercial General Liability Insurance.

(1) The Contractor shall provide Commercial General Liability Insurance in a policy form providing no
less comprehensive and no more restrictive coverage than provided under the [SO® form
CGOOG10798 or newer with standard exclusions “a” through “0” and with minimun limits as
provided below. Any other exciusicns that operate to contradict or materially alter the standard
exclusions shall be specifically listed on the certificate of insurance and shall be subject to the
prior written approval of the City Attorney.



Coverage Min Amt Notes

General $2,000,000 Aggregate
Products and Completed Operations $2,000,000 Aggregate
Personal and Advertising Injury $1,000,000

Each Qccurrence $1.000,000

Fire Damage Limit $ 100,000 any one fire
Medical Damage Limit 5 10,000 any one person

{2) The required Commercial Generat Liability Insurance shall also include the following:

@)

(4)

Coverage for all premises and operations

Endarsement fo provide the general aggregate per project endorsement

Personal and advertising injury included

Operations by independent confractors included

Contractual liability coverage included

X.C.U. Coverage including coverage for demalition of any building or structure, collapse,
explosion, blasting, excavation and damage to property below the surface of ground.

Any fellow employee exclusions shall be deleted

Coverage shall not contain an absolute pollution exclusion, and applicable remaining coverage
shall apply for pollution exposures arising from products and completed cperations.
Coverage for products and completed operations maintained for duration of work and shali be
maintained for 2 minimum of three years after final acceptance under the Contract or the
warrary period for the same whichever is longer, unless modified in any Special Provisions.
Contractual Liability coverage shall include contractually assumed defense costs in addition
to any policy limits.

If work is to be performed within 50 feet of any railroad property and affecting any railroad bridge or
trestle, tracks, road beds, tunnel, underpass or crossing, Railroad Confractual Liability
Endorsement (ISO® form CG24170196 or newer).

City may at its sole option, and in lieu of being additional insured on the Contractor's policy, by
writien requirement in the Special Provisions or by written change order, require Coniractor to
provide a separate Qwner's Protective liability policy. The premium cost to obtain such insurance
shalt be as paid as provided in the Special Provision or change order, with any related cost
savings as reasonably determined by the City being reimbursed or paid to the City.

Vehicle liability insurance coverage.

The Contractor shall provide reaonable insurance coverage for all owned, non-owned, hired
and leased vehicles with specific endorsements {o include contraciual liability coverage and
delete any fellow employee exclusion.

If specifically required in the Special Provisions, the required coverage shall also include an
endorsement for aute cargo pollution {ISO® form CA 89 48).

Railroad Protective Liability. If work is to be performed within 50 feet of any railroad property and
affecting any railroad bridge or trestle, tracks, road beds, funnel, underpass or crossing or otherwise
required by the Special Provisions or applicable requirements of an affected railroad, the Contractor
shall provide Railroad Protective Liability Insurance naming the affected railroad/s as insured with



minimum limits for bodily injury and property damage of $2,000,000 per occurrence, $6,000,000
aggregate, or such other limits as required in the Special Provisions or by the affected railrcad. The
original of the policy shall be furnished to the railroad and a certified copy of the same fumnished to the
City Attorney’s office prior to any related construction or entry upon railroad premises by the Contractor
or for work related to the Contract.

Umbrelia or Excess Insurance. The Contractor shall provide Umbrella or Excess insurance coverage
with minimum coverage limits of $3,000,000 each occurrence and aggregate.

City included as Insured on Contractor’s Policy — Endorsements reguired.

The Contractor shall provide adequate written documentation, including applicable ACORD certificates,
declarations pages or other acceptable policy information demonstrating that the City is included as an
additional insured along with the Confractor with respect to all of the coverages required in this “Section
2A Insurance Requirements,” except for applicable Worker's Compensation coverage, to include alt
work performed for the City and specifically including, but not limited to, any liability caused or
contributed to by the act, error, or omission of the Contractor, including any related subcontractors,
third parties, agents, employees, officers or assigns of any of them. The documentation or
endorsement shall specifically include the city as an additicnal insured for purposes of Products and
Compieted Operations. The inclusion of the City as additional insured shall be for coverage only on a
primary basis for liability coverage, and no coverage shall contain a policy or other restriction or
attempt to provide restricted coverage for the City, whether on an excess, contributory or other basis
regardless of any other insurance coverage available to the City.

3. CONTRACTOR’S INDEMNITY ~ CONTRACTUAL LIABILITY INSURANCE

A.

To the same extent as specified for minimum coverage requirements in Section 2 above, the required
insurance shall include confractual liabilify coverage to include indemnification and hoid harmless
agreements and provisions in the related Contract Documents, specifically including the following
provision;

(1) To the fullest extent permitted by law, Contractor shall defend, indemnify, and hoid harmless the
City, its officers, agents, employees, volunteers and consuitants from and against any and all
claims, damages, losses, costs, and expenses, including but not limited to atforney’s fees and
costs arising out of or reflated to the Contract or the Contracter's activities, errors, or omissions
related fo the Contract including liabilities or penalties imposed by applicabie, law, ruie or
regulation in connection therewith; provided that such claims, damages, losses, costs, and
expenses, including but not limited to attorney's fees and costs:

+ is allributable to bodily injury, sickness, disease or death, or fo injury to or destruction of
tangible property including the loss of use therefrom, and

* is caused in whole or in part by any act or omission of the Contractor, any subcentracior,
agent, officer, employee, or assigns of the same or by anyone directly or indirectly employed
by any of them or anyone for whose acts any of them may be liable, regardless of whether or
not it is caused in whole or in part by a party indemnified hereunder.

{2} Such indemnification shall not be construed fo negate, abridge, limit or otherwise reduce any
other right or obligation of indemnity which would otherwise exist as to any party or persan
described in this section.

n any and all claims by any employee (whether an employee of the Contractor or subconfractor, or
their respective agents or assigns by anyone directly or indirectly employed by any of them or anyone
for whose acts any of them may be liable as an employer) in whole or in part againsi the City, its
officers, agents, employees, volunteers or consultants, the above indemnification shall not be limited in
any way by the amount of damages, compensation, benefits or other contributions payable by or on
behalf of a the employer under Worker's Compensation statutes, disability benefit acts, or any other
employee benefit or payment acts as the case may be.



The obligations of indemnification herein shall not include or extend to:

{1} Any outside engineer's or architect's professional errors and omissions involving the approval or
furnishing of maps, drawings, opinions, reports, surveys, change orders, designs or specifications
within the scope of professional services provided to the City and related to the Contract; and

(2) Any claims arising out of the negligence of the City to the extent the same is the sole and
proximate cause of the injury or damage so claimed.

In the event of any litigation of any such claims shall be commenced against the City, Confractor shail
defend the same at Coniractor's sole expense upon notice thereof from the City. Contractor shall notify
the insuring company that the City reserves and does not waive any statutory or governmental
immunity and neither Contractor, hor Contractor’s counsei whether employed by Contracter or by an
insurer on behalf of the Contractor shall waive such defenses or enter into any setilement or cther
disposition requiring waiver of any defenses or immunity of the City without the express written consent
of the City.

CONTRACTOR’S INSURANCE FOR OTHER LOSSES.

A

Contractor shall assume fuli responsibility for all loss or damage from any cause whatsoever to any
tocls owned, rented or used in connection with the Contract including any tools, machinery,
equipment, siorage devices, containers, sheds, temparary structures, staging structures, scaffolding,
fences, forms, braces, ligs, screens, brackets, vehicles and the like owned or renied by Contractor, or
Contractor's agents, subcontractors, suppliers, or employees.

in connection with the above, Contractor shall cause or require any applicable insurance related to
physical damage of the same fo provide & waiver of a right of subrogation against the City.

NOTIFICATION IN EVENT OF LIABILITY OR DAMAGE.

A.

The Confractor shall promptly notify the City in writing and provide a copy of all claims and information
presented to any of Confractor’s insurance carrier/s upon any loss or ¢laim or upon any occurrence
giving rise to any liability or potential liabifity related to the Contract or related work. The notice to the
City shall include pertinent details of the claim or liability and an estimate of damages, names of
witnesses, and other periinent information including the amouni of the claim, if any.

In the event the City receives a claim or otherwise has actual knowledge of an any loss or ciaim arising
out of the Contract or related work and not otherwise known to or made against the Contractor, the City
shall promptly notify the Contractor of the same in writing, including pertinent details of the claim or
liability; Provided, however the City shall have no duty fo inspect the project to obtain such knowledge,
and provided further that the City’s obligations, if any, shall not relieve the Cenfractor of any liability or
cbligation hereunder.

PROPERTY INSURANCE/ BUILDER’S RISK.

A

The Contractor shali provide property insurance (a/k/a Builder's Risk or installation Floater) on &l
Projects involving construction or installation of buildings or structures and other projects where
provided in the Special Provisions. Such insurance shall be provided in the minimum amount of the
total contract sum and in addition appiicable modifications thereto for the entire work on a replacement
cost basis. Such insurance shall be maintained until the City completes final acceptance of the work
as provided in the Contract. Such insurance shall be writter: and endorsed, where applicabie, to
include the interests of the City, Contractor, Subcontractors, Sub-subcontractors in the related work.
The maximum deductible for such insurance shall be $5,000 for each occurrence, which deductible
shall be the responsibility of the Contractor. Such insurance shali confain a "permission to ogeupy”
endorsement.



All related Preperty insurance shall be provided on a "Special Perils” or similar policy form and shalt at
a minimum insure against perils of fire including extended coverage and physical loss or damage
including without limitation or duplication of coverage: flood, earthquake, theft, vandalism, malicious
mischief, collapse, and debris removal, including demolition whether occasioned by the loss or by
enforcement of applicable legal or safety requirements including compensation or costs for City's
related costs and expenses (as owner) including labor required as a result of such loss.

All related Property Insurance shall include coverage for falsework, temporary buildings, work stored
off-site or in-transit 1o the site, whether in whole or in part. Coverage for work off-site or in-transit shall
be a minimum of 10% of the amount of the policy.

The Contractor’s Property Insurance shall be primary coverage for any insured loss related fo or arising
ouf of the Contract and shail not be reduced by or coordinated with separate property insurance
maintained by the City.

Approved by City Law Depariment, April 1, 2005



